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Replying to Appellee's Arguments.

Except for the conclusory statement, of its position.

Appellee's brief, in its entirety, neither disputes nor over-

comes the basic point raised in and the authorities cited

by the Appellant in its main brief, i.e., that the sole matter

submitted to the arbitration was ''the sum of $22,067.97

and each and every part thereof to the extent that said

claim exceeds the sum of $6,000" [Tr. pp. 86, 87]. This is

made manifest by the extensive argnmentative approach

employed by the Appellee throughout its brief.

The Appellee's brief concedes that its demand for arbi-

tration, in fact its amended demand for arbitration, was
solely with regard to the sum "in excess of $6,000".

[Appellee's Brief, pp. 8, 9] Appellee's amended demand
for arbitration, was that it:



"... disputes and contests the claim of Albin Steve-

dore Company for the sum of $22,067.97, and each
and every part thereof, to the extent that said claim

exceeds the sum of $6,000 . . . and that there is no
basis upon which Central Rigging & Contracting
Corp. is liable for any sum in excess of $6,000; in

addition, the amounts claimed by Albin Stevedore
Company as such additional expenses are hereby dis-

puted." [Tr. pp. 85-87, and set forth in Appellee's
brief, pp. 8-9.]

Thereafter, in its brief, the Appellee continues to crystallize

the Appellant's point M^hen it quotes from Appellant's '.i

answering statement in the arbitration proceeding and i

italicizes the matter that the parties put into controversy I

in the arbitration proceeding, i.e., ''Nevertheless this
i

answering- statement is submitted in order that the issues |

may be framed and that the merits of this controversy may \

he finally determined." [Tr. p. 89 and Appellee's Brief, ,

p. 9—emphasis is theirs ; however, we place further empha-
j

sis on the words "this controversy".] The answering state-
,

ment in the arbitration proceeding related and referred to I

"this controversy" , i.e., the sum in excess of $6,000, as

chosen by the Appellee in its amended demand for arbitra-
|

tion. Appellee recognizes our point when it proceeds to

state that Appellant made a demand for payment forthwith

of the $6,000 concededly due it. [See Appellee's Brief,

p. 9; Tr. 89-90.] ; there never was any dispute about it to

be arbitrated.

However, thereafter in its brief, tlie Appellee endeavors

to becloud the issues and skirt the question before this

Court, by showing that at the arbitration hearing, Appel-

lant attempted to prove the entire claim of $22,067.97, not

merely the "extent said claim exceeds the sum of $6,000."

Appellant, of necessity, had to prove all of the $22,067.97

in order to determine what was "in excess of $6,000." This

is simple and basic arithmetic, i.e., the total must be proved

in order to establish the extent of the excess over the first >

conceded item.

i



Moreover, the statement at page 13 of Appellee's brief

that the arbitrators could make only ''one award" is true

and we concur in it. There could only be one award but

that award, to be proper, may only be within the jurisdic-

tion conferred upon the arbitrators in the controversy sub-

mitted to them by the Appellee's amended demand for

arbitration, the Appellant's answering* statement and
nothing else. The award of the arbitrators, "in full settle-

ment of all claims, submitted in this arbitration" [Tr. p.

113, emphasis supplied] shows the extent of the arbitration

award and relates it to the dispute submitted by the parties.

The only controversy over which the arbitrators had
jurisdiction was with regard to the sum "in excess of

$6,000." The controversy was never changed by the par-

ties; it was never increased by the parties.

With regard to the post-arbitration proceedings, the

Appellee seeks comfort and repose in the form of the order

signed by the Supreme Court, New York County [Tr. pp.

98, 99; and Tr. pp. 130, 131]. As we stated in our main
brief, the only reason the Supreme Court signed the Appel-

lee's order was that orders "should not contain any factual

findings or decisional discussions." [See authorities at p.

18 of our main brief.] Nevertheless, now that the Appellee

claims that the Appellant seeks to pervert the decision of

the New York State Supreme Court, we answer it head-on.

The Appellee's position and assertions in this regard are

false. Since the Appellee has raised the question obtusely,

let us look at the facts.

What did the Appellant submit to the Supreme Court,

New York County on its motion to confirm? It used in

addition to the notice of motion and certain exhibits the

affidavit of one of its attorneys, Thomas A. Harnett [Tr. p.

114] . The affidavit reads in part as follows

:

"7. Pursuant to the aforementioned written

agreement dated August 14, 1959, and Central's
'

' Amended Demand for Arbitration '
' dated January

19, 1960, a copy of which is annexed hereto, made a
part hereof and marked Exhibit A [See in particular

pages 2 and 3 thereof Re "II. Demand for Arbitra-



TioN."], and pursuant to Albin's ''Answering State-
ment" in reply to the "Amended Demand for Arbi-
tration," a copy of which is annexed hereto, made a
part hereof and marked Exhibit B, a single contro-
versy, to wit, the sum, if any, in excess of $6,000 due
and owing to Alhin for work and services performed
in the loading of the Despina C, was submitted to

arbitration by the Commercial Arbitration Tribunal,
administered by the American Arbitration Associa-
tion, 477 Madison Avenue, Borough of Manhattan,
City and State of New York, under its rules and pur-
suant to the laws of the State of New York."
[Emphasis supplied: entire notice of motion and
affidavit attached and inserted in Appendix for clar-

ity purposes only; cf. Tr. p. 126.]

The Appellee was apprised of the relief sought in the

Supreme Court, New York County, thirteen days before the

motion was returnable. The Appellee did not oppose the

moiion, nor contest the factual statements in the affidavit

of Thomas A, Harnett, submitted in support of the motion

in New York County, Supreme Court. [See decision of

Supreme Court set forth in full in Appellant's affidavit in

the District Court, Tr. 115; reported N. Y. L. J, Jan. 24,

1962, p. 12, col. 7.]

The sole motion before the Supreme Court in the State

of New York was to confirm the award of a dispute relating

to "... a single controversy, to wit, the sum, if any, in excess

of .$6,000 . . . submitted to arbitration." [117 of Affidavit of

Thomas A. Harnett, supra; Tr. p. 126.]

We do not make any concession as Appellee states at

page 30 of its brief, but as at page 17 of our original brief

and referred to at page 30 of Appellee's brief, we reaffirm

that '

' the moving papers submitted by the Appellant at the

time of the motion fully apprised the New York Court of

the position of the Appellant, which is the same here." [In

its brief, Appellee put emphasis on the words "which is

the same here".] From the affidavit which is contained in

the Appendix of this brief, it is clear beyond peradventure

of doubt that the Supreme Court in New York was told that

there was a "single controversy". [117 of affidavit of

I



Thomas A. Harnett, supra and Appendix.] If the Appellee

asserts the doctrine of res judicata, it binds appellee ; it did

not oppose the motion in the Supreme Court, New York
County. The Appellee did not controvert the affidavit of

Thomas A. Harnett there, nor did it oppose the relief the

Appellant sought in its application for confirmation [Tr.

114, 115; N. Y. L. J., Jan. 24, 1962, p. 12, col. 7.]

Restatement of Appellant's Arguments.

The parties submitted but one dispute to the arbitra-

tors, "The sum of $22,067.97 and each and every part

thereof to the extent that said claim exceeds the sum of

$6,000 . . . The said disputed claim of Albin Stevedore

Company for sums in excess of $6,000 ..." [Tr, pp. 86,

87].

Article 84 of the Civil Practice Act of the State of New
York, and particularly Section 1462, limits the power of

the arbitrators to those granted the arbitrators by the

demand for arbitration. Li the case at bar, neither the

demand for arbitration [Tr. p. 38], the amended demand
for arbitration [Tr. pp. 86-87], nor the answering state-

ment [Tr. pp. 89-92] submitted any dispute other than

the claim which '

' exceeds the sum of $6,000. '

' "We submit,

these simple, precise facts sustain our conclusion.

For, under the principle of contra proferentem, the

demand and amended demand for arbitration, both drawn
by Appellee, must be strictly construed against it. Taylor

V. U. 8. Casualty, 269 N. Y. 360, 199 N. E. 620 (1936)

;

Marcus v. U. S. Casualty, 249 N. Y. 21 ; 161 N. E. 571 (1928).

If the Appellee desired to arbitrate the Appellant's entire

claim, it could have used simple language to do so ; it

chose, however, simple language placing only the excess

of $6,000 in dispute.

The plain meaning of the words "in excess of $6,000"

does not include, by any stretch of the imagination, issues

as to the sum of $6,000 which was concededly due the

Appellant (there never was any dispute about it to be



arbitrated) nor did it permit the arbitrators thereunder

to question the basic $6,000, i.e., the conceded amount due

Appellant. The sole matter before the arbitrators was
that "in excess of $6,000"; the arbitrators were powerless

to include that $6,000 in their award. To do so would have

been improper, and unfair to the Appellee. William B.

Logan <& Associates v. Monogram Precision Industries,

184 Cal. App. 2d 12; 7 Cal Eptr. (West's) 212 [set forth

at pp. 13-15 of our main brief] ; a situation that we would

not countenance.

Apparently, it is the Appellee's contention, however,

that the discussions relative to the sum of $6,000 con-

cededly due Appellant at the arbitration hearing enlarged

the jurisdiction of the arbitrators. This contention is with-

out merit in fact or law and the cases referred to at page

25 of its brief do not sustain the conclusion appellee asserts.

Conclusion.

The demand for arbitration, i.e., "the sum of $22,067.97

and each and every part thereof to the extent that said

claim exceeds the sum of $6,000" and "the said disputed

claim of Albin Stevedore Company for sums in excess of

$6,000" [Tr. pp. 86, 87] and the award of the arbitrators

"in full settlement of all claims submitted to this arbitra-

tion [Tr. p. 95; emphasis supplied] fully sustains our

position.

The Appellee's demand for arbitration and the Appel-

lant's answering statement were the source and definition

of the authority exercised by the arbitrators. Matter of

T. W. U., 187 Misc. 2d 247, 63 N. Y. S. 2d 17. The parties

submitted but one dispute to the arbitrators, i.e., the excess

over $6,000, the claim set forth in the second cause of action

in the District Court suit. The arbitrators' award was
solely "in full settlement of all claims submitted to this

arbitration." [Tr. p. 95; emphasis supplied] The submis-

sion to the arbitrators did not encompass the first cause

of action; the right to dispose of that action remained



exclusively in the District Court. The District Court solely,

and not the arbitrators had jurisdiction over the claim set

forth in the first cause of action.

Therefore, in the absence of any question of fact as to

the amount due under the first cause of action and in the

light of the indisputable fact that the first cause of action

was not before the arbitrators, this Court should reverse

the District Court and enter an order granting Appellant's

motion for summary judgment on the first cause of action

and grant judgment in the sum of $6,000 with interest at

6 per cent from September 18, 1959, to date.

Respectfully submitted,

Clarke, Clarke, Albertson & Bovingdon

Attorneys for Appellant,

Albin Stevedore Company

George W. Clarke,

James B. Donovan,

Thomas A. Harnett,

(Both of the New York Bar),

Of Counsel.
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SUPREME COUET OF THE STATE OF NEW YORK,

County of New York.

In the Matter

of the Application of

Albin Stevedore Company

to confirm the award made in the arbi- > index No. 97/61

tration proceeding between Albin

Stevedore Company and Central

Rigging & Contracting Corp. under

the arbitration clause of a written

agreement dated August 14, 1959.

Sirs :

Please take notice that upon the written award of all

of the arbitrators in the above-entitled arbitration pro-

ceeding, dated and acknowledged the 23rd day of Novem-
ber, 1960, and delivered to and received by Watters &
Donovan, the attorneys for Albin Stevedore Company at

the office of said attorneys, 161 William Street, New York
38, New York, on the 28th day of November, 1960, and upon
the annexed affidavit of Thomas A. Harnett, sworn to the

30th day of December, 1960, the Petitioner herein will move
this Court at a Sepcial Term, Part I, thereof, to be held

in and for the County of New York, at the County Court-

house, New York, New York, in the Borough of Manhattan,

City of New York, on the 16th day of January, 1961, at

10 o'clock in the forenoon of that day or as soon there-

after as counsel can be heard, for an order:

1. Pursuant to Section 1461 of the Civil Practice Act

confirming the award of the arbitrators made by a majority

thereof; and
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2. Pursuant to Section 1464 of the Civil Practice Act

directing judgment to be entered in conformity therewith;

and

3. Granting such other and further relief as to the

Court may seem just, together with the costs and disburse-

ments of this proceeding.

Please take further notice that pursuant to Rule 64 of

the Rules of Civil Practice, you are hereby required to serve

upon the undersigned answering affidavits and other papers,

if any, which you intend to submit in opposition to this

motion not less than five days before the return day thereof.

Dated : New York, New York
December 30, 1960.

Yours, etc.

Watters & Donovan"

Attorneys for Petitioner,

Albin Stevedore Company
161 William Street

New York 38, New York

To:

Kaiser & Holzman, Esqs.

Attorneys for Central Rigging & Contracting Corp.

21 East 40th Street

New York 16, New York
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SUPREME COURT OF THE STATE OF NEW YORK

County of New York

In the Matter

of the Application of

Albin Stevedore Company

to confirm the award made in the arbi-

tration proceeding between Albin

Stevedore Company and Central

Rigging- & Contracting Corp. under

the arbitration clause of a written

agreement dated August 14, 1959.

Thomas A. Harnett, being duly sworn, says

:

1. I am an attorney and a member of the firm of Watters

& Donovan, attorneys for Albin Stevedore Company, the

Petitioner herein. I am familiar with all the proceedings

herein.

2. Albin Stevedore Company, hereinafter called Albin,

is a corporation duly organized and existing under and

by virtue of the laws of the State of Washington.

3. Central Rigging & Contracting Corp., hereinafter

called Central, is a corporation duly organized and existing

under and by virtue of the laws of the State of New York.

4. On or about August 14, 1959, Albin and Central

entered into a written agreement for the loading and lash-

ing of a specified cargo on the M. V. Despina C at Ames
Terminal, Seattle, Washington.

5. Paragraph 11 of the said written agreement con-

tained the following provisions:
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**The parties hereto hereby incorporate by reference

as though fully set forth herein all of Paragraphs 14,

15, 17, 20 and 22 of the underlying contract between

Howard International and Central dated April 28,

1959. Except that where the said contractor is

referred to in said underlying contract there is

hereby substituted the word 'Albin' and wherever

the word Howard is referred to is substituted the

word 'Central'.

6. Paragraph 22 of the aforementioned "underlying

contract between Howard International and Central dated

April 28, 1959, '
' contained the following provisions

:

Arbitration: Any controversy or claim arising out

of or relating to this contract, or the breach thereof,

shall be settled by arbitration, in accordance with the

rules of the American Arbitration Association, and
judgment upon the award rendered may be entered

in any court for jurisdiction thereof. The arbitra-

tion shall be held in New York City, New York or

in Seattle, Washington, at Howard's option.'>>

7. Pursuant to the aforementioned written agreement

dated August 14, 1959, and Central's "Amended Demand for

Arbitration" dated January 19, 1960, a copy of which is

annexed hereto, made a part hereof and marked Exhibit A
[See in particular pages 2 and 3 thereof Re "II. Demand
for Arbitration."], and pursuant to Albin 's "Answering
Statement" in reply to the "Amended Demand for Arbi-

tration," a copy of which is annxed hereto, made a part

hereof and marked Exhibit B, a single controversy, to wit,

the sum, if any, in excess of $6,000 due and owing to Albin

for work and services performed in the loading of the

Despina C, was submitted to arbitration by the Commercial

Arbitration Tribunal, administered by the American Arbi-

tration Association, 477 Madison Avenue, Borough of Man-
hattan, City and State of New York, under its rules and

pursuant to the laws of the State of New York.
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8. Thereafter, pursuant to Section 12 of the Commercial

Arbitration Rules of the American Arbitration Associa-

tion, a copy of which is annexed hereto, made a part hereof,

and marked Exhibit C, Messrs. Alvin A. Borgading, Frank
D. Pillatt, Jr. and John E. Philly, were designated as

arbitrators.

9. On October 19, 1960, at a time and place appointed,

notice of which was given to both parties, the said three

arbitrators heretofore named subscribed to their oath of

oflSce and proceeded to hear the proofs of the parties.

10. Said hearing was adjourned from time to time by
consent of the parties.

11. All of said hearings Avere attended by both parties

to this proceeding and by the aforesaid arbitrators.

12. The final hearing of said arbitration was held before

the arbitrators on October 21, 1960, at which time both

parties stated to the arbitrators that they had no further

testimony to offer.

13. After the submission by both parties of supplemental

memorandum, the hearings were declared closed on Novem-
ber 4, 1960.

14. On November 23, 1960, after the said arbitrators

had completed their study of all the facts, circumstances,

merits and the proofs entering into the controversy sub-

mitted to them as aforesaid, and after they had considered

all of the evidence and arguments submitted by the parties

to said arbitration agreement, all of said arbitrators hav-

ing come to a decision, made an award in writing duly

acknowledged and dated November 23, 1960.

15. The original of said award was duly filed in the

office of the Tribunal Clerk of the American Arbitration

Association on November 23, 1960, and a duplicate original
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thereof was served on the attorneys for the parties herein

in accordance with Section 44 of the Commercial Arbitration

Rules of the American Arbitration Association (Exhibit C).

16. Annexed hereto, made a part hereof and marked
Exhibit D is a true copy of the said award.

Wherefore, deponent respectfully prays that an order

be made herein confirming said award and directing that

judgment be entered in the Supreme Court of the State of

New York, County of New York and that Albin Stevedore

Company be allowed the costs of this motion to confirm and

that Albin Stevedore Company have such other and further

relief as to this Court would seem proper.

Thomas A, Haknett.

Sworn to before me this
]

30th day of December, 1960.
J

PATRICK J. HUGHES
Notary Public, State of New York

No. 03-7000350
Qualified iu Nassau County

Cert. Filed in New York County
Term Expires March 30, 1962

(226)


